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e, BUREAU OF LAW Az
e MEMORANDUM %4,7 567 el
) art sl
TO: state npx Gosatssion l Py,
FROM: Preneis V. M. Neariag Oftieer ,

SUBJECT; RICHARD AND XL} :
. Potition tor Redeteraination of &
Deticicney or Cor Refund of Persens)
Issons Tases vader Article 22 of the
Tax Lav for the Year 19¢N

AR uantmnm-mum-uuu
before ae at Mn Street, Wev York, New Yerk oa Jeavesy I, 1948.
The sppearances aad the evidanee prodvesd vere &s shous 1A the sisne-
graphie nuum sad exhidits suhuul hereouwith, '

.gumluuamuumunum . £
ml%‘oum yoported total Nev York ineens of §15,00
am»mm:::a,wm a9 & press & o - 43eined
sedieal ex the asevat of §1 iu.ba, sontridetions ia the

asouat of $3%0 and othey dedvetions Ja the sncsat of $5,217.00, 8

perecatage of vhieh smouat they dolum ia mntlu g Wev York
aﬂum mn inoome, | :

Two notiees of deficiensy and uuuuam of avdit Ma
(Mle N, 130'0 u;o 1ssved Cor 196% oa January 16, 1967. e

aoties of defie om vu iasved agatast beth tax) uq
that additioms) 1 iseone tax wes dve in ont of
oa the basis thet centributions ia the ssevat of 01 o modi
ia the asevat of $111.07 snéd other deduetions in the sva o€ {
o lebsed agatert e seepaser; Miihers seets; 104 Sovarained. toe
L L "
1ty ond interest was dve ia 0o sn o

nﬂ; opporeted bdusiness tex, rn

$1%1.91 on the basis Shat he soned subjest te the vainssrpesnted

::Mutuhuanhovnhtuhaummwnmm
aPe ,

The tempayers 414 not subdait any dosvacatery or otdery
suftielent evidense to sudstaatiste the disalloved ssevnts elainmed
tor sedieal expenses, econtributicas sad ether dedveticas.

Rickppd Maney, i3 & press @ on oagaged %0
obtaia nuuny f: vutus mmch attreest f Be i 0 m
of the Assesistioca of Theatrieal Press Ageats and hugm

%o, 18032, AFL-CI10, The Usnien entered iate a "siatses ’£

with the iu.u of Nev Tork Theatres, Ine. for the el

provided for wege unn, vorkiag eonditicas and friage bmun.




@

Neither the agreement mor standard imdividval contreets of employ~
sent provided for ia the “ainimue dasie agreenent® eatered 1ate by
the taxpsyer vith producerss of theatricsl attractions bave provisions
that the texpayer is eatitled to reisbusseasat of all his expstines.
The taxpayer claimed that he was eatitled %o reishursement of avesy
expense incurred in hils oesupation, dut did met ask geinburssuent

for asome of thes decause ke vas paid consideradly over seale and

aid not thimk it right to ask reimborsement. He clained that ho

vas aot reimbursed for the folloviag sxpenses incurred during She
yoart: offiee rent--$1,200; postage--$353.82; office su pliep~={ 3.70%;
vater--$75.61; newspapers aad periodicals~-- 30%.90; Selephone &
telegraph--$1,070.2%; sccountant--§79; taxis and ear fares--§7i i
eatertaining newsaen--§370; referesce books~-$21.3%1 press elippings
;? %662’ hotel expense~-§2.06; depreciation--$50; gratuities-~

The taxpayer's individual eontracts of esploymeat gofer to
the taxpayer as an smpleyes. Dedvetions were vithheld tres bis
compensation for disability bemetits insurases, sajon dves, seeial
sesurity and insome tazes, e was cavered by verknea's conpensatien
Ansoranse and ploynent inssranse. 3Ihe Sanps i had M 083
~ In the svent that taxpayer required an assl. S while @
as a press agent for an attraction, an assistant wovld Yo eags
by a producer of the attraction. The taxpayer vas not {vraish
office by any of the prodvcers who engaged him.

‘ " The vnion's constitution and by-laws peraitted the Saxpayer
%o gt as & press agent for no more than six theatricsl attractions
at one time. During the year 196k, the t!!p;ltrg::f‘Qﬂlllilzi! !OBt
producers. From Jenvary 1, 1960 vatil Jume §, 1964, he vas sever
engaged by more than tvgsgyoduncrs simvltaneonsly and Crom Jume 6,
196 to Beptember 18, 196%, he vas engaged by only ene prodweey.
:{ttr Septesber 18, 1963, he vas not employed for the dalamse ot

e yoar, . J '

The taxpayer vas ssbjeet to the sspervision of the predusers
with regard to the means sought by him to obtain publicity fer the
theatricsl attractions. ’

The issve in the matter was coasidered by the Tax ﬁ&lﬁl:tt&hﬂ -
on similer facts in whieh sh sasessment issved agalnst Benjanin
Eornsveig vas sustalned and assessnents issved against James D,

Proctor were cancelled. Benjesin Zorasveig aad gdnat B. Prostor

wers also press ageats for theatrieal sttrastions. Beajasin Korasvelig
acted 85 & free lance press agent, vhereas Jemes B, Prosier and the
taxpayer herein did not. A copy of the mesorandsn istthese matters

is attached hereto. '
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It is ay opiaion that the evidense mmm st the hearing

tuu{:;:' s setivities, a8 » press ¢ s were pertorsed
»mu SR esp and sot as sa iande Mmt» u‘,
sesordingly, the inecse frem sveh astivities vas aet subjest %0 the
oummluwnuoumummummmm.« v
Sestion 703 of the Tex Lav. It u aoted that assesssents were
issved against She taxpaver assessiag

ted dusiness tax
on his astivities for Jears 1939 19!!. ;’.: and 1”1. .
assesanents wvere svbdsequeatly ouuli Incone Tax Purend.

For the ressons stated adove, 1 resemseand that the desisien
of the State Tax Commissiea ia ths asbeve natter csaselling the Sz
defiolency issved for uai ted dusinens Sax, peaslity and
faterest 1a the sus of §141.91 and othervise desyiag She tsxpayers’
spplicetica be svbstantially ia the Corz sedaitted ma

/s/ FRANCIS V., DOW

F¥birlp
‘ll!.
April 1, 1968
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'BUREAU OF LAW
MEMORANDUM

L 9 (1-68)

TO: Commissioners Mufphy, Palestin and MacDuff
FROM: Mr. Kelliher
SUBJECT:  BENJAMIN KORNZWEIG

1956 Assessment _
' 'Article 16 and Article 16-A of the Tax Law

JAMES D. PROCTOR

1955 and 1956 Assessments
Article 16-A of the Tax Law

) The issue involved in both cases is whether or not the
income of either of the taxpayers, as press agents, reported as

salaries is subject to the unincorvorated business tax. Both

‘taxpayvers are members of the Association of Theatrical Press

Agents and Managers, which has a "minimum basic agreement” with _
the League of New York Theaters which represents 85 pcr cent of o=
the producers and theater operators in the United States. .

This agreecment specifies the minimum terms under which
theatrical press agents and others may be emnloyec. Each pro- -
ducer executes such an agreement when a play comes into being.

In addition, the vroducer and the press agent enter into an.
individual printed standard contract prepared by the union, bésed
on the terms of the aforementioned agreement wherein the oroducer’
is designated as emplover and the press agent is designated as
employee at an agreed weekly salary for an indefinite period,

. usuzlly for the run of the play. The "minimum basic agreement"
‘permits multiple employment of opress agents in New York City.

Whenever a press agent is required to be employed and represents
two attractions, whether for the same producers or for a second
oroducer, an associate press agent is required to be employed by
the producer. Deductions are made by the producer for withhold-
ing and social security taxes, and unemployment and workmen's
compensation insurance. on behalf of the press agent who is also
entitled to vacation pay in accordance with the "minimum basic
agreement." The union does not secure employment for its mem=-
vers and there is no restriction as to outside or independent
work that a member may secure. '

The taxpayer Benjamin-Kornzweig, on his 1956 income

tax return, sets forth the sum of 51,800 as fees from free-
lance activities as a press agent in the theatrical field, and
also the sum of $13,503.75 as salaries received from six pro-
ducers as a press agent or associate press agent. Included in
this latter mentioned amowii, the sum of 32,505 was received .




-
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from Newton Productions uncder a nonunion contract; the balance
from five other producers were all under union contracts.

The taxpayer Benjamin Kornzweig testified that during
the year 1950 he maintained an oifice in the City of New York
which he shared with others at his own expense; that he also
shared secretarial services whenever necessarv for which he was
rot reimbrused; that whenever he could prevail upon the producer
to furnish an assistant, the oroducer would pay for the services
of such assistant; that there were, -however, occasions when he was
required to pay for the services of an assistant without receiving
any reimbursement therefor; and that he was required to have a
televhone answering service for which he was not reimbursed. The
taxpayer further testified that there was no difference in the '
type of work that he was required to perform in his independent
press agent work from that which he was required to perform under =
union contracts with nroducers. The activities of the taxpayer
in connection with his union contracts required that he create
the prover publicity stories for the opening date set for the
particular production; that he was to provide newspapers and
neriodicals with enough material, information and photographs re-
lating to the production, which also involved advertising, getting
up play bills, programs, window cards and printing; that such
activities were verformed from his office and vy contact with the
producer and also in the theater and working with actors, getting
their biographies, etc.; that he received requests from producers
as to the preferred media to place the publicity; and that al-
though he received some instructions from the producer as to the
tyve of publicity desired, he was not required to devote his en-
tire working day to any particular producer, not was he uncer the
complete supervision and control of the producer who engaged his
services. ' ‘

The taxvayer James D. Proctor on his income tax returns
for the years 1955 and 1956, on Schedule A, reported ret income

"from business as "press agent and author at 545 Fifth Avenue,
- New York, New York" as $8,196.24 and $6,829.20, respectively. The

taxpayer filled out IT-202's for each of the years involved and
paid unincorporated business taxes for said years based on the net
income previously mentioned.

In addition to the foregoing, the taxpayer, on his ine
come tax returns for the years 1955 and 1956 listed wages received
as a press agent from the following stage productions:




1955 1956
Vledding Breakfast $1,680.00 0
4L View from the Bridge 5,0067.50 % 1,250.00
Diary of Anne Frank 1,857.50  12,500.00
Johnny Johnson Company 0 250.00

$8,545.00 $14,000,00

During the years 1955 and 1956 and onrior thereto, the
taxpayer was a member of the Association of Theatrical Press Agents
and Managers which has a "minimum basic agreement” with the League
of New York Theaters. This agreement specifies the minimum terms
" under which theatrical press agents and others may be enployed.
Each nroducer executes such an agreement when a play comes into
veing. In addition, the producer and the press agent enter into -
an individual printed standard contract prevared vy the union,
based on the terms of the aforementioned agreement wherein the
oroducer is designated as employer and the press agent is desig-
nated as employee at an agreed weekly salary for an indefinite
period, usually for the run of the play. The "minimum basic
agreement" permits multiple emnloyment of opress agents in New York
City. Whenever a oress agent is required to be emvloyed and rep-
resents two attractions, whether for the same producer or- for a
second producer, an associate press agent is required to ve em-
ployed Uy the producer. Deductions are made by the producer for
withholding and social security taxes, unemployment and workmen's
compensation insurance on behalf of the press agent. The union
does not secure employment for its members and there is no
restriction as to outside or independent work that a member may
secure.

, The taxpayer testified that during the years 1955 and
1956, he was press agent for three shows, two of which were
running concurrently, all produced by Kermit Bloomgarden; that
in connection with his theatrical press agent work he had to be
available to the producer either by phone or in person whenever
the producer felt it necessary; that he had to follow a routine
of advertising on a production which was determined by the
ovroducer and along the lines indicated to him by the producer in
terms of what he wanted to sell or how he wanted to oromote a
particular play; that beyond that, there was a fixed, almost
automatie routine for all press agents, which involved getting on
TV and radio, and getting into newspapers with pictures and
stories, etc., interviewing actors, rating the programs, getting
copy on articles to whatever city they opened in, publicizing the
return to New York and publicizing it in advance of the New York
opening, following the opening and continuing on a day-to-day
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basis and following through on promotional advertising; that he
did not engage nor did he pay for the services of any employees in
connection with his theatrical press agent work; that the producer

. in accordance with the union agreement would employ an associate

press agent or have the union send over an apprentice to assist
him; and that in such event, the taxpaver supervised the associate
press agent or apprentice who worked with him on the particular
play. The taxpayer further testified that "in all cases, producers
have their own offices which are opened to all press agents"
(inutes of Hearing, Page 18); that the overhead of such an office
and such facilities were available to him without charge by the
vroducer (Iinutes of Hearing, Page 19); that the press agent is
only permitted or allowed six productions in the course of a year;
that the taxpayer had no relations with outside or independent
vroducers not affiliated with the Association of Theatrical Press
Agents and Managers; that the taxpayer used his own stationery in

connection with his independent public relations consultant business

but, in relation to the theatrical productions, the releases always
indicated that they were for the oroducer of the play; and that the
taxpayer's activities did not interfere with his independent public

~relations business which he was able to perform at his convenience.,

The hearing officer is of the opinion, with which I

~concur, that the income received as a vress agent by Benjamin

Kornzweig should be subject to unincorporated business taxes while
that of James D. Proctor should be exempt. The difference results
from the fact that whereas Benjamin Kornzweig maintained an office
at his own expense, was hired as a press agent by six different
producers and had engaged during the years involved in free-lance
activities, the income from his free-lance activities was inter-
connected and interdependent with his free-lance activities as a
press agent for the principal. -

Moreover, the taxpayer employed one or more assistants
without reimbursement and was not under any supervision and control
by the numerous principals as to the method or means of accomplish-
ing the desired results. : :

The taxpayer, James D. Proctor;, on the other hand, _
expended his press agent efforts on behalf of one producer and was
subject to such vroducer's supervision and control. '

In addition, the income from the taxpayers independent
business activity as a public relztions consultant was in no way
interconnected with his activity as a press agent and could not be
considered as part of that business. :

I am, therefore, approving the proposed determinations
holding that the assessment issued against Benjamin Kornzweig for
the year 1956 be sustained and the assessments issued against
James D. Proctor for the years 1955 and 1956 be canceled.
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If you agree, kindly sign the determinations in both
matters and return the files to this Bureau for further disposition.

I [

Assistant Director

¥S:pad/rlp
Enclosures
September 9, 1964




- GTATR OF NNV YORK

STATR TAX CONMINSION
IN TRE RATTRR OF THE PEYITION
or
RICHARD AND RLIZADETR MANRY
m A REDETERMINATION OF A BEFICIRNCY
OR JOR REPUND OF PERSONAL INCOME

TAKES
mmxmuutnwummm

O W e W W R W S Sk A W W W N W e oW

, The taxpayers Devein, heviag Ciled s petitien fer vo-
deternination of & delisltensy or for pefunt of persenmal invese tenes
snder Antiele 32 snd valmserserated Yesiness Venes vadey Articls 3)
of the Tez Leav Cor the yeor 1960, and » Desrisg daviag deen held ia
ecuneetion therewith ot ihe offiee of She State Tan Cesnissien,

80 Ceatre Strent, Nev Y:vk, Nev York on Janvery I, 1968 defeve

Fraseis V. Dow, Rearing 0ffigar of the Dapartucat of Tanstion ast
Fiseaee, ot vhish Desriag the Saxpayer, Richard Neney, sppusved saé
Sestitind, and the veserd haviag beea duly exenined and evasidersd,

The State Tax Connissies Deredy Cinds:

(1) Thet the Saspesers Ciled o ncaresident isesne ax
retura for the Jear 196 i uhieh they Peported tetal New Tosk inssme
o $15,000 eerned as @ press ageat; thet the Saspeyers detveted
sediesl sxpennes 1o the ssount of §1,112,%8, ssnteihetions is e
ssonst a20350.00 and ether dedvstions 1a the asoust of 05,017.0h,
uwtmmxmmmcwtmwmm-m
of sveh deduetions ia eenputiag their Fev York Séxzable insese,

(2) That twe setices of detieiensy and stetencats of swiit
shangen vers issved tor the yeor 196N on Jamwary 16, 1967 (File
Se, 13090330); that one of the setiess of detistiensy snd statensas

of audit shanges wes Lssved ageisst the taxparers, Richapd and
Klisedeth Nenay, vhich dotapnined adéitionsl pereessl insens ton aad




N 1oterest dve in the snocuat of $95.00 on the bdasis Shat eeatyibutions
is the ssovat of $137.00, mediesl exspenses 1a the smosas of §111,07
ond other dedustions in the suovat of §1,288,20 vere diselloved o0
sasudstantisted; thet the other astiee of defisienny and statencat
of audit changes was iesved ageinst the taxpayer, Risherd Weney,
whieh deternined valnsorporeted business tan, pemlty ast iaterest
due 1a the sus of 141,91 on the basis Shat the Sexpayer is Soened
svbjest to uniaserperated busisess Sax Dessuse be vesks Cer m n
sere snplayers at the ssse tise sal dees 20t heve o omum
enployer,

(3) Thet the Sexpayers 414 aot sobeit any desvncatesy
or olher sufficlient evidense to svbatastiste the diselleved snesate
of the deduetions eleined for medicsl expenses, eeatzidetiens saé
other dedvetions,

(») tutmmm, Rishard Nenep, 18 & press sgest
sugaged %o ohtsia pudlieity fer variess theatriesl sttzestions; et
be 15 & sesber of the Assseistics of Yhestriesl Press Ageats sad
Nanegers, Usiea Wo. 18032, AVL-GES; that the uaien hes & “sisisss
Dasie agreesent® with the Lesgee of Bev York Thestres, Ine. vhich
ves in ofCost during 196%; thet the sgreement provides for wege
ssales, vorking sonditions sad Criage beaefits of sesbers of the
salon; that the agreessst previded that, "The esplayer i€ ealled
upen By the Union shall provide satisfactory sereties Cor She pagneat
snd diseharge of oll odligaticns ssevned %0 thely enployees ia the
fors of salaries end svihorised expenses, perevant te the Semms of
the individeal add zespestive standard fndividsel seatyeet of espleg~
sent®; -Shat the contyset turther provided that, "All expense stabeneat
of soales expealed on the Ssplazer’s debalf shall de peid W 6:00 p.a,
o Saterday, provided sweh stetenents are veadared %o the Bepleper
setlielently ia advanse Cor sveh payusot te Ve sade,”; thet Whe
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stondard 1adividual sentrects of espleracat entersd iate W e
tanparer and prodesers of thestrical sttreetions eentalasd Ao pre-
visien for the payseat of ampeases.

(5) That the tanpayer vas reisderset for enpeases iacvered
ou his duties as o press agest hy predvecrs whe eigaged his serviees)
that the tazpeyer elained wareisbursed businmess expensss oa his 19¢%
izecre Sax retores as follews: offies reat--8$1,300,00; peatage~-
$353.8a; ottice supplies--483.7%; veter--875.61; sevepapers sad
periediesla~=§300.90; telephons and Selegraph-~§1,070.30; scecsstent
«e§7%.00; Sanin ond eor Cares--§780.00; eatertaining aevesea-+§370,.00)
retorense daoka-~831.3%) press elipplage--Phl,08) hote) auponee~~
$2.06; Sspresiation--§50,00; gretuities--§78.20; thet the Sampaper
elained that Do wes entitlied te be reinbursed Cor all of his sxponses
fros predusers vho ecagaged his sepviees, Hut ves st seisduresd for
sens of thes Desatss he vas paid eessideradly sheve sssle sad 816
mmumxtuanmummmm;nmm_
expesses. -
(6) That the individual contrsets of esplayuent entered
uuwmmmnuum:duummmnuu
ssplayes; that sesisl sesurity aad ineens tanes and dedvstions (oo
di00bil1ty benetits fasusance sad snien dves vere withheld fren the
conpsasation ressived by the tazpayer; %het the tazpayer web severed
by vorkses's eonpessation iasuveses asé vasnplorsent iaseresse,

(7) That the Sanpayer hod as supleyees; thet 1is the ovest
ket the taxpaver seeded an sssistant vhile atting s & press sgeat
tor a thestriesl attzastion, sweh assistent wosld oot de as daplares
of the tazpeyer but would be cagaged by the prodseer of gueh
attrestion; that the Sexpayer wes aot fursished on office B enpene
for vhou he perforsed serviees; that the Saxparer 414 ot a0t as &
fres lanse press ageat,




(8) That the valea's esastitution and by-lavs parnitted
the tanparyer to et 2 & press ageat Cor ne sore thes six theetries)
stireetions at one Sise; thet duping the year, the Sanparer was
sageged by Covy prodveers; that, howsver, Cyes Jesvery 1, 194% satil
Jeas 5, 196, the Sazpayer was never engeged W seve fhan Ywe
prodvsers sincltansovsly; et frea Juse 6, 1960 So Septesher 18,
196k, he vas oagaged Wy one predveer and ves Bot oagaged VW swp
produser dupiag the Dalsnes of the yesr. |

(9) That the teapayer vas svbjest to the supervisies of
predvsars vith regard o the neans sought o odteis pedlieity tew
theatrical attrastions. |

ummmtmumnuzmmmammm
sresented herein, the State Tex Consission W

DECIDES:

(4) That She taxparers, Atehard sad Elisedeth Nasep,
Ceiled to ssbatentiste their dedeetisas ia the amevats of $197.00
elained for contribdetions, §111.07 slainsd Cor sedicel suponses ond
$1,388,20 sletsad Cor other dedvetions sinee they 4id set swhait
desunentary or othey satisCastory evidenss to swpport theiy elais,
and, sseordiangly, they wers preperly disslleved.

{B) 1That, secendiagly, the neties of deticiensy and
statenent of svdit ehoages for the year 19¢h detersiniag sdditiemsl
personal ineese Sax and iaterest doe 12 the snewnt of $55.00 are
sorrost snd do net iseluvde aay tex or othey sharge vhish enlé Mot
Reve Been leveully desended; thet She Saxpeyers’ petitien for
redoternination to the sxbeat that it yelates to the dofieteney oo
refuad of sdditions) pevasasl iacess taxes detersised for the
yoar 196% be and the sess is Deyvehy denied.

{C) That the Saxpayer, Riehevd Nesey's, setivities ss
lmuumtmnuuwnhunumu‘utnu

oy




independent soatrestor aad ¢id sot constitets She serrriag os of
si eningerporeted business, ead sesopdingly, were 2t 2vbjeet S0 the
usineorporated dusiness Sax,

(D) That She sotiee of deficiensy sad stelenent of sodit
shanges for the year 19N vhich deternined vatasersersied dusiness
tax, penalty and laterest were inpreper and shevld be ssnselled
and She sane are heredy sanselled ia fwll,

DATED: Aldany, Wev York on this '°t" gay of Aoril s 1968,

ATATE TAX CONNISSION

/s/ JOSEPH H, MURPHY

DN . )i

/s/ —-——W———.

/s/ SAMULL E. LEPLZR




